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UNIVERSITY OF KWAZULU-NATAL

TERMS OF REFERENCE (TORs) FOR UNIVERSITY OMBUD
1.
Purpose statement

The purpose of the Terms of Reference is to define the jurisdiction, operational procedures and bounds of the University Ombud. The Terms of Reference are designed to provide substance to Paragraph 3 (Scope of the Policy) of the University of KwaZulu-Natal Whistle Blowing Policy as approved by Council (15 February 2008).
2.
Introduction and background

Several universities around the world have resorted, individually or collectively, to the formation of offices of independent persons to act as "adjudicators" and to deal with complaints as a last resort where other processes and policies have failed.  It is critical that this document is read in conjunction with the following approved UKZN policies or rules:

1. UKZN Whistle Blowing Policy;
2. Race and Racism Policy

3. Conditions of Service for all staff, including Annexure A (Disciplinary Code) and Annexure B (Guide for Grievance Procedure);
4. Conflict Resolution Procedure; 
5. General rules for Students;
6. College Handbooks (rules for qualifications); 
7. Rules for Student Discipline; and
8. Elimination of Unfair Discrimination and Harassment Policy and Procedure.
3.
Scope of the Terms of Reference
The Terms of Reference cover all staff, students, prospective students, alumni and committee members under the jurisdiction of the policies mentioned in Paragraph 2 above. 
5.
Principles


The following principles guide the appointment, Terms of Reference and actions of the Ombud:

5.1 To ensure real separation and actual independence, the Ombud is appointed by Council and is not a member of any committee setting any policy or rules listed above.

5.2 Referral of matters to and the uptake of complaints by, the Ombud is a last resort after all other channels are exhausted.

5.3 Confidentiality is to be guaranteed where this is required by a party or parties to the dispute unless it is nevertheless necessary to breach confidentiality to avoid imminent risk of harm to another person.

5.4 The process must demonstrate respect for all individuals and assist complainants to understand their rights and those of the University to conduct its responsibilities effectively.

5.5 Accountability at all levels and by all individuals is paramount.

6.
The Terms of Reference
6.1 Matters covered and any policy listed in Paragraph 2 above are ordinarily not dealt with unless such policy or rules have failed to reach finality including:
a) labour and employment-related matters;
b) decisions of Council, Senate or the Institutional Forum;
c) matters requiring academic judgement ruled on by Colleges, College Academic Affairs Boards and Senate;

d) matters subject to judicial or any formal, legal proceedings of any sort;
e) complaints patently of a frivolous or vexatious nature.
However, with the above in mind, the Ombud has sole discretion on whether to receive and investigate a complaint either directly or via the facility of the Whistle Blowing Policy or other appropriate internal University process.
6.2 The Ombud shall act impartially without fear, favour or prejudice.
6.3 Council absolves and indemnifies the Ombud from all liability in the bona fide conduct of her or his execution of duties.
6.4 Subject to Paragraph 6.1 above, the Ombud receives and investigates claims from any person about inadequate service delivery or malpractice in any matter regarding the University which is a risk to the University or may result in gross unfairness.
6.5 The Ombud reports the final outcome of all investigations to Council via the Chair of Council.
6.6 The investigations are conducted for the purpose of making recommendations to the University about an appropriate way forward.

6.7 The University administration at all levels must co-operate with the office of the Ombud and must make available to the office all information contained in the records of the University required by that office during the conduct of any investigation or for the purpose of making any recommendation.

6.8 Where there is a dispute between the Ombud on the one hand and a senior member of the administration to whose office the recommendation of the Ombud relates on the other, every effort should be made to resolve the difficulty or difference of opinion. If the difference cannot be resolved, the Chairperson of Council should appoint an independent person to resolve the matter and to inform Council about the way in which the issue should be determined. The decision of Council in relation to the issue will thereafter be final.
6.9 The Ombud may also give information and advice about University policies and procedures.
7.
Procedures and guidelines for operation: Ombud
7.1 With the exception of "anonymous reports" as covered in the Whistle Blowing Policy, the Ombud does not have to investigate complaints unless the complainant can show all other internal remedies have been exhausted.
7.2 Complaints must normally be in writing and signed to ensure accountability.
7.3 The Ombud can decide to hear a complaint in person in addition to the signed version and to call any additional witness (es) or draw on any records from the University.
7.4 Complaints should be lodged as soon as the complainant is aware of any malpractice or the failure of other mechanisms to resolve an issue, but normally no later than 1 (one) month after the complainant was aware of the event or incident. However the Ombud has a discretion to consider a complaint even if it has been lodged after the expiry of a 1(one) month period provided he or she considers it fair to do so.
7.5 The University is required to act on recommendation by the Ombud and report the outcome so the complainant is informed that the matter has been attended to and resolved to the satisfaction of the Ombud.
7.6 The Ombud shall report quarterly to the Chair of Council. In addition, a biannual report on concluded matters, which must remain strictly confidential, will also be prepared for Council.
7.7 Any changes to existing policy or procedures which are indicated as a result of an investigation are to be recommended, by the Ombud, to the relevant University Committee.
7.8 Where disciplinary or other corrective measures involving individuals are indicated, these must be referred by the Office of the Ombud to the relevant Divisional Executive for immediate action.
7.9 Should the Ombud decide not to investigate a formal and signed compliant, the reasons for this action must be reduced to writing and communicated to the complainant and the Chair of Council.
7.10 For each investigation the Ombud will decide the procedure and body of evidence needed with due regard to the nature, gravity and circumstances in each case.
7.11 Operational support is to be supplied by a professional assistant. The role of the professional assistant will be, amongst other duties, to receive and assess complaints and refer them to the Ombud. Should it be required for a particular project, additional temporary resources for the Ombud’s office may be requested via the Chair of Council. 
7.12 The professional assistant shall be a member of staff of the Registrar’s Division, shall report operationally to the Ombud, and report administratively to the Registrar. 
7.13 Secretarial and routine administrative support to the Office of the Ombud shall be provided by the Registrar’s Division.
7.14 A budget for the operation of the Office of the Ombud shall be approved by Council from Council controlled funds and allocated to the Registrar’s Division for this purpose. The budget shall be managed by the professional assistant under the oversight of the Registrar.

7.15 It is expected that any appointed Ombud will have the majority of the following qualifications and qualities:

· a formal legal training;
· a thorough knowledge of the Higher Education system
· experience in conciliation, mediation and arbitration;
· knowledge of University policies governing conflict and misdemeanour;
· a full understanding of the Higher Education Act and the Statute of the University of KwaZulu-Natal; and
· demonstrable integrity and impartiality.
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